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Editor’s Note 


UrBAN LAND is indebted to The Harvard Law Review 
Association, James V. Springer, president, for its permis- 
sion to reprint “Zoning of Planned Residential Develop- 
ments,” which appeared in the HaArvarp LAW REVIEW, 
volume 73, number 2, December 1959. 

Zoning, as constitutionally established, deals with the 
individual lot and the structure on that lot in relation to 
adjacent structures. Only occasionally is the single lot 
concept relaxed enough to provide for large-scale land 
development projects. In 1954, UrBAN LAND presented an 
article, “Zoning for the Planned Community” (see URBAN 
Lanb, April 1954). In that article the author detailed 
a zoning device to allow for flexibility in the single lot 
concept necessitated by large-scale projects for the resi- 
dential development of several hundred acres of raw sub- 
urban land as communities complete with houses, apart- 
ments, shopping centers, schools and recreational facilities. 

Now a similar type of development activity has come 
into prominence—the urban renewal project in central city 
areas. As with the planned community in the suburbs, 


Very few municipal zoning ordi- 
nances contain adequate provisions for 
the regulation of large residential 
developments. Only half of the larger 
cities have any special provisions for 
large developments. The other half 
attempt to regulate large developments 
with the traditional “single lot zoning 
envelope,” which specifies building di- 


velopment areas. 


mensions and locations by small indi- The traditional 


vidual lots. As the vast urban redevel- 
opment program initiated by the 
Housing Act of 1949 has moved out of 
the planning and into the execution 
stage, zoning-ordinance inadequacies 
have caused difficulties in almost every 
city in which a project is well ad- 
vanced. It has already become appar- 


in-town living which its supporters 
predict, rather than the sterile boredom 


of design which its critics foresee, only 
if our municipal zoning ordinances are 
revised to permit free use of the best 
of modern city-planning tools in rede- 


I. Conventional Zoning Techniques 


A. Bulk Zoning Provisions 


“single lot zoning 
envelope” was originally developed to 
preserve light and air where the land 
was divided into many small lots, each 
of which would probably be developed 
by a different owner or builder. The ing. 
length, width and height of the en- 
velope are defined 

detailed rules which 
ent that urban redevelopment will have setback requirements, 
a chance to produce the exciting new yard _ specifications, 
floor area ratios, open space, spacing 
of more than one building on a single 


lot coverage or 


the urban redevelopment project does not conform to the 
“single lot zoning envelope.” As these projects move from 
their planning stages into construction, zoning ordinance 
difficulties are being encountered by the urban redeveloper. 
Delays and confusion are compounded in accommodating 
plans for redevelopment areas to the provisions of the 
zoning ordinance. The authors of this article, as counsel 
and redeveloper, respectively, have personally faced such 
difficulties in several cities. 

The authors first examine the traditional zoning concepts 
and techniques. They conclude, as did Fred Tuemmler in 
the 1954 article that the customary concepts are inade- 
quate to deal with large-scale residential developments. 
They suggest a model provision for incorporation into 
existing municipal zoning ordinances. They employ this 
model as a vehicle for the discussion of the issues 
involved in drafting such zoning provisions. The issues 
are whether redevelopment will produce exciting new 
in-town living areas, or whether we will perpetuate the 
old, sterile patterns. 


lot, and height limitations. These re- 
strictions do keep some open space and 
orderliness in the city, but the Pro- 
crustean rules offer little chance for 
imaginative architecture and planning. 
What little opportunity for creativity 
remains is eliminated when builders 
believe, as many presently do, that 
rising land prices require them to 
obtain the maximum internal space by 
“filling the zoning envelope.” Some 
builders and lenders assert that in 
reality the zoning ordinance, rather 
than the architect, designs the build- 
Furthermore, the placing or 
grouping of buildings in relation to 


for each lot by each other is restricted. Thus, with 


typically cover 
side-and rear- 


building contour and placement arbi- 
trarily limited, the outlines of the space 
not occupied by structure are beyond 
the control of the designer. As a mat- 
(Continued on Page 3) 
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Plan-iterial . . . 


Development Plans Consistent with Zoning 
Purposes 


regulations for protecting and promoting the general 
In doing this we set up somewhat standard provisions 
and procedures based on single-lot concepts. But modifications are needed to 
cover changing patterns in land and land development. The planned 
residential community in the suburbs and the redevelopment project in central 
city areas are examples of new circumstances. The problem is to provide for 
development of large-scale area projects consistent with zoning’s purposes. 


We have evolved 
welfare under zoning. 


usage 


Broadening the Single-Lot Concept 

Since the unit of the single lot is the predominant pattern under which our 
cities have developed, and even still are developing, it is obvious that the speci- 
fications of the zoning ordinance are geared to fit that concept. The regulations 
set up formulas to cover provisions for a structure on a single lot to protect 
adjacent single-lot structures against adverse influences. We are all aware that 
a good zoning ordinance will protect our own house from objectionable next- 
door We welcome this protection and the courts accept it as a valid 
application of the community’s police power. From this acceptance we have 
broadened zoning’s protective aspects to area-wide districts. Hence, industrial, 
commercial, and agricultural areas are recognized as entitled to protection from 
adverse influences. With zoning accepted for its protective features, it is logical 
to imply it is adaptable to planning procedures. 


uses. 


A Development Plan Fixes Relationships 

Today, much of our current land development proposals are conditioned by 
groups of buildings on a large tract of land under single ownership control. 
Shopping centers, garden apartments, campus-like offices and laboratories, even 
motels, are building types which do not fit the separate lot concept. In develop- 
ments like these the zoning situation arises from a prepared site plan. The 
development plan fixes land uses, relationships between buildings, allocations of 
open space and provisions for on-site parking. The goals of zoning are achieved 
without the rigid rules applied when individual lots are separately developed 
with no specific planning control. 


Encouraging Good Design 

In open area development for large-scale group building projects, where site 
planning is paramount, the solution to protecting the general welfare is arrived 
at by encouraging good design, not discouraging it. If the zoning freezes a land 
use pattern for the project and if the specifications for an individual lot unit are 
rigidly adhered to, the site design must be straight-jacketed to the zoning 
instead of the zoning being adapted to the development plan. 

The authors of “Zoning of Planned Residential Developments” (see the lead 
article) have analyzed the development problems of large-scale projects which 
do not fit the single-lot concept. They have arrived at a workable way whereby 
the planned residential development can be compatible with the structure of a 
zoning ordinance. 

Zoning for Redevelopment Project Plans 

ordinances with guide lines consistent with a city’s present and 
future needs are important for community improvement. In urban redevelop- 
ment areas, good project design is not inherent, but it is imperative. Here, if 
anywhere, are the opportunities to create new uses for in-town living. In the 
re-use planning we can obtain new neighborhoods from scratch. These urban 
redevelopment designs must be looked at in terms of livability. The coverage, 
setback, building heights, open spaces, and parking provisions should not be 
set by the mathematical formula of the single-family lot. With the develop- 
ment plan, the uses are more specific than the zoning envelope. An attempt 
to modify the zoning ordinance prior to such plan could create adverse situations 
unintentionally. With uses and conditions within the development plan and 
the covenants of that plan acceptable to the community, the purpose of zoning 
is amply safeguarded. 


Zoning 


J.R.McK. 
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ZONING OF PLANNED RESI- 

DENTIAL DEVELOPMENT 
(Continued from Page 1) 

ter of aesthetics, architects today view 

this void space with as much concern 

as they do the building itself. 

Despite the use of the single lot as 
the unit of control, and even with 
different ownership of each lot, plan- 
ning for large districts can be accom- 
plished. This is done by restricting lots 
to certain minimum sizes and minimum 
street frontages, along with careful 
variation of the zoning-envelope con- 
trols. Such so-called “bulk zoning” 
was the ideal of many early planning 
and zoning officials who hoped to con- 
trol density of population and per- 
centage of ground coverage for a whole 
area by establishing a nicely uniform 
grid of streets dividing the area into 
uniform city blocks, with each block 
in turn divided into rectangular lots of 
uniform size. But contemporary city 
planners are no longer primarily pre- 
occupied with the plane geometry of 
the street grid, the solid geometry of 
the single-lot zoning envelope, and 
the algebra of area planning through 
single-lot controls. Progressive city 
planners today concern’ themselves 
with aesthetics, sociology, economics, 
engineering, and, in general with cre- 
ating a level of amenity in urban life 
which they hope will produce a revival, 
or at least the survival, of our central 
cities as dwelling areas. Planners are 
manifesting a growing interest in the 
impact of architecture upon group ac- 
tivities, which reflects in part the dis- 
appointing lack of community structure 
found in the new suburbia and in many 
of the new urban housing projects. 
Today’s forward-looking city planner 
thinks in terms of relatively large land 
areas rather than in terms of building 
lots. His thinking begins with the 
region and the city and then works 
down to communities, neighborhoods, 
and subneighborhoods, before turning 
to the problems of the small project, or 
the small land holding, and the lots 
within them. One of his common 
motifs is the “superblock,” which com- 
bines a number of city blocks into a 
planning unit divorced internally from 
the traditional street grid. 


B. Residential Subdistricting Provisions 


The conventional zoning ordinance 
maps the city into separate residential, 
commercial, and industrial districts. It 
then divides the residential sections into 
single-family, two-family, and mul- 
tiple-dwelling subdistricts, segregating 
these different types of residential 
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Many contemporary plans 
for large-scale residential develop- 
ments, however, are deliberate com- 
positions of a variety of different kinds 
of buildings, in part for aesthetic rea- 
and in part to develop a com- 
munity with a balanced or representa- 
tive cross-section of income levels, 
vocational and cultural backgrounds, 
and family types and sizes. It is 
thought that the visually stimulating 
interplay of structural types will be 
accompanied by increased _ variety, 
vitality, and structure in the commun- 
ity. Such a composition, unless built 
in the least restricted residential dis- 
tricts, will usually conflict with conven- 
tional residential subdistricting; the 
typical zoning ordinance not only seg- 
regates detached single-family homes 
and two-family units from multiple 
dwellings, but its density and height 
requirements may prevent the use of 
garden apartments in the same devel- 
opment with high-rise (i.e., elevator) 
buildings. 

Such a composition of building types 
can usually be built in a district zoned 
for high-rise buildings since garden 
apartments, and even detached houses, 
are often allowed in elevator-apart- 
ment districts, but this solution is not 
available in the many communities 
which have allocated insufficient land 
for high-rise buildings. Since garden 
apartments commonly house families 
with children and high-rise buildings 
are best for single people and for 
newly married and older couples, seg- 
regating these types of buildings tends 
to produce’ unrepresentative 
sections of family types and sizes. It 
also means that a family cannot find 
appropriate quarters in the same neigh- 
borhood as it passes through the usual 
stages of development. 


structures. 


sons 


cross- 


C. Use-Zoning Provisions 


Use-zoning rules attempt to classify 
occupancy into appropriate groupings 
and to segregate incompatible groups. 
In Mr. Justice Sutherland’s famous 
phrase in the landmark zoning case, 
use zoning assures us that we will not 
have “a right thing in the wrong place, 
—like a pig in the parlor instead of the 
barnyard.” Until recently, no better 
example of a pig in a parlor could be 
cited by courts or planners than a com- 
mercial enterprise in an exclusively 
residential neighborhood. 

The conventional goal of a large resi- 
dential area entirely devoid of retail 
stores has only recently been achieved 
through the use of condemnation to 
assemble large metropolitan tracts for 


residential redevelopment. For ex- 
ample, 1,100 have vanished in 
the course of rehousing 50,000 people in 
New York City. Having lost by demo- 
lition the right to continue as noncon- 
forming commercial uses in areas zoned 
residential, these neighborhood 
are not being rebuilt in the new devel- 
opments. The “social deadness” of the 
resulting communities has caused some 
planners to reappraise the goal of ex- 
clusively residential areas. Indeed, on 
reappraisal, some planners have con- 
cluded that corner stores need not be 
treated as unfortunate nonconforming 
uses to be obliterated at the first oppor- 
tunity but rather as “complicated 
creatures which help make an 
urban neighborhod a community 
stead of a mere dormitory.” 

Typical current zoning ordinances do, 
of course, permit some nondwelling 
uses in residential districts. In addition 
to schools, churches, hospitals, and other 
buildings for public activities, with 
some restrictions the ordinance often 
will permit professional people to prac- 
tice in part of the apartment in which 
they reside. Such provisions are not 
particularly useful in the planning of 
moderate-income housing projects be- 
cause the professional person practicing 
in such a neighborhood will usually 
have a higher income than the tenants 
and will often not wish to reside there. 
Some zoning ordinances do permit 
medical and dental offices separate 
from the residence of the physician 
or dentist, often only in lower floors 
of multiple dwellings, because of the 
desirability of easily accessible medical 
and dental facilities, particularly for 
pediatric care. 


stores 


stores 


in- 


Other uses commonly permitted in 
some publicly used buildings: in 
dential districts are aeeeahe 
stands, and barber shops. These uses, 
however, usually are permitted only in 
hotel buildings or if contained in a 
main building, with not than a 
specific number of sleeping rooms. 
This latter type of restriction is often 
construed as intended to limit the uses 
to buildings designed for hotel use. 
Other common restrictions are that ac- 
the commercial area can be 
had only from the lobby, and that no 
exterior entrances, 
advertising are permitted. Such pro- 
visions, intended to restrict 
businesses located in hotels and large 
apartment buildings to patronage from 
residents of the buildings, are unwork- 
able for garden-type developments 
which lack lobbies and have only a 
few dwellings in each separate building. 


resl- 
news- 


less 


cess to 


show windows, or 


service 


Page Three 





Most zoning ordinances expressly 
allow “auxiliary” or 
to the permitted uses, and if the or- 
dinance does not expressly so provide, 
a right to such uses will be implied. 
Small commercial ventures have occa- 
sionally been permitted in residential 
areas by labeling them “accessory” or 
“auxiliary.” For example, a retail shop 
for the sale of food and drug sundries 
has been permitted as an accessory use 
to an apartment development of 2,000 
tenants who had no other such retail 
facility conveniently located. “Home 
occupations” or “home industries” 
also commonly permitted in a residen- 
tial district. Although this provision 
is intended to cover occasional practice 
at home by professionals, home work 
by seamstresses, and hobbies pursued 
for profit, such beauty 
parlors have been so 
classified. 

The planners who 
with the foregoing narrow limits on 
the intermingling of commercial and 
professional with residential uses do 
not advocate haphazard mixing of 
uses. They favor carefully planned 
locations for the nonresidential 
and carefully restricted operation of 
them. A few zoning ordinances already 
permit nonresidential uses in a residen- 
tial district either by designating par- 
ticular small areas within the residen- 
tial district for commercial use or by 
permitting any area within the resi- 
dential district to used, as an 
exception by an owner or tenant who 
properly obtains a special permit. 

The devise of scattering small retail 
zones through a large residential tract 
has been upheld against the claim that 
it is illegal spot zoning. To sustain 
such zoning, courts reason that the 
scattered commercial pockets are estab- 
lished pursuant to a comprehensive 
plan for the general benefit of the com- 
munity rather than primarily for the 
benefit of individual owners. This 
method of zoning could be used to 
permit desirable commercial uses in a 
residential redevelopment area, but it 
does not work weli under the current 
procedure of competitive selection of 
the private redeveloper. If passed 
prior to the selection of the 
it establishes a pattern 
which his planner must 
and prevents planner 
locating the commercial uses where he 
thinks best. On the other hand, if the 
ordinance is passed after the selection 
of the redeveloper, it is more difficult 
to prove that what on the 
appears to be illegal spot zoning is 


uses “accessory” 


are 


businesses as 
occasionally 


are not satisfied 


uses 


be so 


redevel- 
around 
work, 
from 


oper, 
site 


the site 


surface 
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principally intended to benefit the 
community, quite apart from whether 
it may benefit the redeveloper. 


II. Zoning Problems of Large 
Residential Developments 


In the period from 1910 to 1930, 
zoning was originated, held constitu- 
tional, and widely adopted in a national 
movement “which took on the aspects 
of a fervid crusade.” In the 1930’s and 
1940’s there was a growing divergence 
between progressive planning of large 
apartment developments and conven- 
tional zoning concepts. This was not 
at first evident most of the 
early large apartment developments in 
the central city were public or quasi- 
public, and, therefore, they were either 
regarded as not covered by local zon- 
ing, being specifically excluded from 
local zoning coverage or granted spe- 
cial zoning concessions, or local zoning 
ordinances were merely ignored. Since 
the early 1940’s, the increasing number 
of privately owned apartment 
buildings has made the zoning prob- 
more apparent. Many of the 
privately owned apartment houses, 
however, were built in suburban areas 
where zoning often is not as compre- 
hensive or as well enforced as in the 
city proper. Moreover, it seems prob- 
able that builders merely ac- 
cepted the zoning restrictions, thus 
avoiding a conflict with antiquated 
zoning by using antiquated planning 
or no planning at all. 


because 


large 


lems 


many 


A. Urban Redevelopment Projects 


Urban redevelopment, if executed in 
accord with modern city-planning con- 
cepts, will bring the conflict between 
such concepts and conventional zoning 
into sharp focus in the next decade. 
Redevelopment projects are located in 
central metropolitan areas where the 
zoning ordinances are fully developed 
and well enforced. 3eing privately 
owned, redevelopment projects have 
more difficulty securing the special 
zoning consideration which is some- 
times accorded to public and quasi- 
public projects. Since government 
agencies as well as private financial 
institutions will check the legal details 
of the redevelopment project and re- 
quire formal evidence of zoning com- 
pliance, the informal indulgence of a 
friendly administrative board, which 
may be adequate for publicly owned 
projects, will not suffice. Furthermore, 
unsuccessful competitors for the par- 
ticular project might well assert the 
illegality of choosing a plan which 


violated applicable zoning; and owners 
of neighboring retail businesses would 
be quick to protest the inclusion of 
stores in areas zoned exclusively resi- 
dential. 


B. Possible Solutions Under 
Present Zoning Ordinances 


The consequences of a project being 
held in violation of an applicable zon- 
ing ordinance may be very serious. 
In many cities further construction may 
be enjoined if a zoning violation is 
found during construction, and, if the 
finding is made after completion of 
construction, the building may be a 
nonconforming use which often cannot 
be enlarged, altered, or even rebuilt 
in event of fire. Although the private 
redeveloper may wish his project to 
be designed in accordance with the 
best of contemporary planning, in view 
of the serious consequences of a zon- 
ing violation he will want clear author- 
ization in the zoning ordinance for 
the proposed design. Instead of such 
clear authorization, most current zon- 
ing ordinances offer three choices: (1) 
the use of various legal and architectu- 
ral fictions; (2) the misuse of variance 
and exception procedures; or (3) reli- 
ance upon special provisions in many 
ordinances for larger developments 
often called “Community Unit Plans” 
or “Planned Housing Developments.” 

The zoning fictions, although trans- 
parent, have become — standardized 
among architects and are in common 
use. Twenty-seven buildings which 
were linked at the corners into a con- 
tinuous chain have been held to be a 
single building for the tests of side- 
yard zoning and forty-five suites in 
nine garden apartments linked at the 
corners into three groups have been 
held to be three “apartments.” In 
cities in which two buildings of low- 
fire-resistant materials cannot be closer 
than twenty feet to prevent fire from 
leaping the gap between the buildings, 
it is possible to link the corners of the 
two buildings or to hook two buildings 
together with breezeways — thereby 
creating a single building but also 
bridging the fire gap. Similarly, arbi- 
trary restrictions intended to ensure 
open space can be met sometimes only 
by fictions which reduce the actual 
open space. A large project, even 
though under unified management and 
planning, by fictionally complying with 
zoning rules based on control by single 
lots may thus become in actual design 
and plan worse than if it lacked any 
overall control. 


March, 1960 





A second approach is to present the 
overall plan for a large-scale project 
as a mere variance or exception under 
the hardship provisions of the zoning 
ordinance. If no standards for testing 
the project have been established in 
advance and no procedures for plan- 
ning review and public hearing are pro- 
vided, the resulting decision is likely 
to be compelled by political pressure 
rather than sound community planning. 
This is unsatisfactory not only to the 
planning officials, but also to the rede- 
veloper and his architect, who are left 
with no objective guides as to what 
will be acceptable. This procedure 
may also be open to attack as spot 
zoning. Even though the “spot” is so 
large as to comprise an almost self- 
sustaining neighborhood, adjacent prop- 
erty owners have an interest which 
courts will protect, and, furthermore, 
the general community has an interest 
in seeing that health, safety, appear- 
ance, and other standards of livability 
be maintained lest the development 
soon deteriorate into a problem area. 

A refinement of the hardship pro- 
cedure is to outline in the zoning or- 
dinance certain planning requirements 
for large-scale projects and to establish 
a review procedure for granting ex- 
ceptions to projects which meet these 
requirements. About one-half of the 
larger cities in the United States have 
some such provisions in their zoning 
ordinances. These provisions (herein- 
after referred to as “planned-develop- 
ment provisions”) appear in the zoning 
ordinances of various cities under a 
number of different captions, the most 
common being “Community Unit Plan,” 
“Dwelling Groups,” “Group Housing,” 
“Planned Residential Development,” 
and “Planned Building Groups.” The 
substantive provisions vary as much 
as the captions, although the legislative 
draftsman’s tendency toward imitation 
becomes evident when the provisions 
for many cities are compared. Several 
cities which are presently revising 
their zoning ordinances plan to intro- 
duce planned-development provisions 
into their new ordinances, and several 
cities in recent years have adopted such 
provisions as amendments to existing 
ordinances. 


III. A Model Planned-Development 
Provision 

After analyzing the planned-develop- 
ment provisions now in _ effect in 
seventy-eight cities and three additional 
provisions currently proposed for adop- 
tion, the authors have prepared a model 
provision which appears as an appendix 
at the end of this article. The purpose 
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of the model is not to supply a stand- 
ard form for planners but to 
facilitate the following discussion of 
the issues to be considered in drafting 
such a provision. 


busy 


A. Procedure 


First, it should be noted that the 
model provision is drafted to fit into a 
general zoning ordinance as just an- 
other one of the various express “ex- 
ceptions” or “conditional which 
in most cities are allowed only after 
application and administrative or legis- 
lative approval. Thus, no unique pro- 
cedure is established for the final deci- 
sion on a particular planned develop- 
ment. It is assumed that whatever 
discretion the community has_ been 
willing to grant to its board of zoning 
appea’s or planning commission, and 
whatever procedural safeguards it has 
established in the way of public hear- 
ings and written administrative deter- 
minations for other common conditional 
hospitals or private 
schools in residential districts and ani- 
mal clinics or automobile lots in more 
restricted business districts, should be 
sufficient for the final decision on 
planned developments. If, however, 
there are inadequate safeguards in the 
general ordinance, or it is felt that 
large-scale residential projects because 
of their impact on neighboring land 
should be approved less readily than 
the common conditional uses, special 
procedural safeguards might be incor- 
porated into the planned-development 
provision. Certainly, it should be re- 
quired that the planning commission 
review and report on planned develop- 
ments whether or not it routinely par- 
ticipates in permitting other conditional 
Because of the relationship be- 
tween a large planned development and 
such aspects of the community’s master 
plan as traffic movement, utilities, and 
timing of expansion, the board of zon- 
ing appeals is not likely to have an ade- 
quate technical staff to review in detail 
the planned-development application or 
to consider the consistency of a partic- 
ular proposal with the 
plan. 

Most planned-development  provi- 
sions have been added to existing or- 
dinances without any attempt to make 
use of the general procedural sections 
of the ordinances. The special pro- 
cedure most frequently contained in 
planned-development provisions is that 
a recommendation be made by the 
planning commission and approved by 
the board of zoning appeals or the city 
council. A majority of the present or- 
dinances require public notice (in some 


uses” 


uses, such as 


uses. 


city’s master 


instances including notice of the hear- 
ing posted on the property in question) 
and a hearing by the planning commis- 
sion, the board of zoning appeals, or 
the city council. In a few instances 
two hearings are required, the mayor 
must concur, or public recordation of 
the approved plan is necessary. Aside 
from constitutional requirements, in 
situations in which broad discretion 
is granted to administrative bodies 
there are sound reasons for permitting 
a public review of the proposed action 
and for providing some opportunity for 
interested parties to express their opin- 
Often slight modification 
of the original plan will result in public 
acceptance in place of controversy, and, 
in any event, catharsis of 
tional opposition may be achieved. 


ions. some 


emo- 


some 


B. Constitutional Problems 


An all-important legal consideration 
in selecting the procedure to be used 
is the certainty of its constitutionality. 
Supreme Court decisions have been 
favorable to planning and 
there are federal constitutional 
problems with zoning procedures. State 
courts, however, have frequently inval- 
idated zoning procedures on state con- 
stitutional grounds of substantive due 
process, equal protection of the laws, 
separation of powers, and delegation 
of legislative power. Particularly if 
final ratification by the city council is 
not called for by the ordinance, the 
last of these issues may prove trouble- 
More comprehensive and spe- 
cific standards than those in the model 
ordinance may be necessary where the 
government body empowered to grant 
the exception does not constitutionally 
have legislative powers. The state 
enabling statute and local case law 
will, of course, determine in each in- 
stance the limits within which the 
draftsman must work. The validity of 
planned-development provisions and 
action taken under them has rarely 
been litigated. In the reported cases, 
the constitutional issues do 1 
have been 


programs 


few 


some. 


yt seem to 


1 
considered. 


raised or 


C. Proper Applicant 


The model draft permits one or more 
legal owners or optionees, or the 
velopment agency, to apply for author- 
ization of a planned development. 
Government agencies expressly 
made eligible applicants to remove any 
doubts as to the eligibility of public- 
housing projects for planned-develop- 
ment zoning. Many ordinances refer to 
when the appropriate 
test should be single planning control. 


rede- 


are 


a “single owner” 
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The ownership test creates difficulties 


when two or more private redevel- 
opers are selected for one _ project 
unless the minimum acreage in the 


ordinance is low enough for each to 
qualify separately. A single redevel- 
oper who plans to use several “mort- 
gage parcels,” each owned by a separate 
corporation under FHA _ mortgage- 
insurance procedures, will also have 
difficulty meeting a requirement of 
single ownership. This problem has 
been met in one instance by an amend- 
ment providing that “property shall be 
considered in a single ownership even 
though parts of it are owned by dif- 
ferent corporations of which 51% 
or more of the stock is owned by the 
same person or persons.” 

Permitting the redevelopment agency 
to be a proper applicant will facilitate 
the redevelopment program in cities 
in which the private redeveloper is 
selected and expected to commence the 
planning of the project well ahead of 
the commencement of the agency’s 
land acquisition program. In circum- 
stances in which the redevelopment 
might increase the condemnation award 
if authorized before trial, however, the 
agency might be unwilling to apply 
until most of the land had been ac- 
quired. Nevertheless, the provision 
would be desirable if, as often happens, 
only a few parcels remain untaken 
pending appeals. Further, the rezoning 
might tend to decrease the condemna- 
tion award in certain instances—for 
example, when a commercial building 
becomes a nonconforming use. 

The selected redeveloper as well as 
the agency would qualify as an appli- 


cant under the model provision, al- 
though some might feel that so re- 


motely interested a party as the rede- 
veloper should not qualify to seek 
rezoning of land he has conditionally 
agreed to purchase from a redevelop- 
ment agency which has not yet obtained 
title. Any rezoning in redevelopment 
areas prior to completion of condemna- 
tion creates serious problems for pres- 
ent owners and mortgagees in the event 
that land acquisition is not finished. 
To some extent this problem is miti- 
gated by the provision in the model 
ordinance that the planned-develop- 
ment zoning shall terminate and the 


original zoning be reinstated in the 
event that the project is not com- 
menced within three years. 

A few ordinances require “incum- 


brancers” to join in the application. 
It would seem more appropriate that 


mortgagees and others who are not 


owners but are interested in the prop- 
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areas 


erty receive notice of the proposal and 
participate in the proceedings in the 
same manner as adjoining owners 
rather than as applicants. Local banks 
and large insurance companies, as a 
matter of public relations, prefer to 
participate in zoning squabbles as inno- 
cent bystanders rather than as moving 
parties. 


D. Project-Design Characteristics 


1. Subsequent Division.—A recurrent 
concern of planners, judges, and legis- 
lators is the effect of subsequent frag- 
mentation of project ownership. Most 
ordinances make no provision for this. 
One requires that the project “shall not 
be designed so as to permit subsequent 
subdivisions This is in direct 
conflict with the FHA preference for 
several mortgage units each of which 
must be designed to be self-sustaining. 
Another ordinance makes authoriza- 
tion “subject to the property remaining 


in one ownership This does 
free the designer from the former’s 


requirement of planning for indivisi- 
bility, but the ordinance seems unrea- 
listic in view of the already common 
practice of splitting up large-scale 
projects into individual ownerships. 
The model ordinance permits a plan 


for subsequent fragmentation of the 
project to be approved at the time 
the whole project is reviewed. This 


method will facilitate FHA financing 
in several mortgage units without tak- 
ing control of planning away from the 
appropriate municipal authorities. It 
will also prevent builders from abusing 
planned - development provisions by 
such stratagems as obtaining a permit 
for a small group of two-family houses 
in a single-family-house district and 
selling each two-family house to a dif- 
ferent owner. 


Area.—Two 


2. Minimum acres was 
selected as the minimum area in the 
model ordinance in order to set the 


threshold for qualification low enough 
so that the whole of a typical city 
block would qualify. Even with den- 
sities of forty-five families per acre, 
on less than a two-acre tract there 
could not ordinarily be the type of self- 
sustaining neighborhood which can jus- 
tifiably be given specia] treatment. 
Consequently, special treatment for 
smaller than two acres seems 
hard to justify as being “in accordance 
with a comprehensive plan” which 
enabling acts require and which courts 
recognize as a defense to claims of 
spot zoning. The present ordinances 
which do use minimum areas set them 
from less than one-quarter of an acre 








to fifty acres, with ten acres being the 
most common figure. Some cities estab- 
lish the minimum by number of build- 
ings or dwelling units, and several 
cities set no minimum at all. It seems 
desirable to have some minimum in 
order to discourage use of the exception 
for planned developments as a substi- 
tute for a hardship variance for odd 
shaped areas or as just another device 
to reduce the effectiveness of zoning 
through leakage. The provision in the 
model ordinance, applying it to areas 
smaller than two acres if they are 
segregated by roads and other natural 
borders, permits special planning for 
small isolated tracts; it becomes of 
greater significance as the minimum 
area is increased above two acres. 


3. Nonresidential Uses——The model 
ordinance expressly permits commer- 
cial uses in the residential districts as 
do several of the current ordinances. 
Two ordinances have been amended to 
permit commercial uses in redevelop- 
ment areas which has been zoned resi- 
denial, but severe and detailed restric- 
tions were imposed. The model ordi- 
nance, without setting such rigid re- 
quirements of floor space, location, and 
exterior signs, limits nonresidential 
uses to those made “an integral part of 
a residential development” and planned 
to serve only residents of the develop- 
ment and nonresidential persons em- 
ployed there. It also requires a plan- 
ning review of the essentiality of the 
proposed nonresidential uses. This is 
much more restricted, however, than 
many existing ordinances, some of 
which may not have been originally 
intended to be as broad as they can 
be interpreted. For example, one city’s 
planned-development provision was 
used to permit a comprehensive light- 
industrial development in ané_ area 
zoned residential. 


4. Location.—The model ordinance 
permits a planned development in any 
residential zoning district. Several of 
the existing ordinances either exclude 
planned developments from the most 
restricted residential districts or, by 
requiring a population density equal 
to that of the district where located, as 
a practical matter exclude planned 
developments from the lower density 
residential neighborhoods. There is an 
increasing percentage of elderly people 
in our communities with adequate fi- 
nances for independent living. They 
create a growing demand for rental 
housing in the single-family dwelling 
neighborhoods where they formerly 
lived. For this reason, the model or- 
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dinance omits the very common re- 
quirement in existing ordinances that 
the large-scale project meet the area- 
per-family restrictions of the district 
in which it is located. The appropri- 
ateness of a particular large-scale de- 
velopment for a particular residential 
district appears to be a planning deci- 
sion which should be based on the 
detailed facts of the case under a gen- 
eral requirement, such as is included 
in the model ordinance, that harmony 
with surrounding property be con- 
sidered. 


5. Extent of Discretion Granted.— 
The model does not include the de- 
tailed specifications found in many 
existing planned-development provi- 
sions as to height, front and side yards, 
setbacks, building orientation, coverage, 
use, parking, nearness to streets, and 
fire hydrants, uninterrupted frontages, 
signs, lights, distance between build- 
ings, screening, and floor-area ratios. 
Instead, the model ordinance permits 
approval of the design only after vari- 
ous city departments have had an op- 
portunity to suggest, criticize, or op- 
pose features with which each is con- 
cerned. This permits the applicant to 
work out with the fire department, for 
example, a plan acceptable to it, but 
avoids the legislation of such detailed 
restrictions as appear in one ordinance, 
i.e., that “fire hydrants shall be located 
not more than eight feet from a 
roadway capable of supporting any fire 
apparatus of the fire department” of 
the city. The ordinances of Fresno, 
California; Denver, Colorado; and Sag- 
inaw, Michigan, offer good examples 
for those who prefer very detailed 
restrictions or who require them in 
order to avoid the problems which 
may arise under local law if legislative 
power is delegated without detailed 
standards. These three ordinances have 
only recently been adopted, so it is 
not yet possible to judge their sound- 
ness on the basis of administrative 
experience. However, it seems prefer- 
able to avoid such detailed standards 
by providing for city-council ratifica- 
tion by special ordinance. There is 
little point in setting up an area of 
special planning discretion if it is then 
hedged in by a rigid set of compre- 
hensive restrictions. In addition, strict 
construction of the restrictions may 
destroy the usefulness of the planned- 
development provisions. 

To help meet a popular distrust of 
the administrative officials to whom 
this planning discretion would be 
granted, it has been suggested that in 
reviewing plans for urban-redevelop- 
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ment areas the planning commission or 
board of zoning appeals should ‘“ap- 
point an ad hoc committee of architects 
and city planners whose findings in 
respect to the location and design of 
all buildings, structures and open 
spaces shall become part of the Com- 
mission’s report on the project, whether 
favorable or unfavorable.” For larger 
planned developments, this should help 
not only to guide the officials who must 
pass on the plan but also to force public 
justification when for reasons of ex- 
pediency or economy an inferior plan 
is selected. 


IV. Exclusion of Redevelopment Areas 
from the Zoning Ordinance 


It has been proposed that redevelop- 
ment areas be treated as unique and 
excluded from the general zoning pro- 
visions, and that reliance be placed 
instead on the controls inserted by the 
redevelopment agency in its deeds, 
land-disposition agreement, and rede- 
velopment plan. This has been done, 
in part, in Washington, D. C., where 
the new comprehensive zoning plan 
does not apply to areas designated 
for redevolpment or urban renewal. 
Such treatment of redevelopment areas 
may be subject to constitutional in- 
firmities, and seems hard to justify 
as being “in accordance with a com- 
prehensive plan.” The appropriateness 
of empowering the redevelopment 
agency to zone its own lands is ques- 
tionable, particularly in cities in which 


the agency is not a branch of the 
municipal government and may not 
have a jurisdiction coextensive with 


the city boundaries. Some private re- 
developers have objected to proposals 
of zoning by the redevelopment agency 
because of the extended negotiation, 
all with federal approval, which would 
be required. Other practical objec- 
tions are that redevelopment plans 
have expiration dates and deed re- 
strictions are difficult to change, 
neither is an appropriate device 
long-term land-use control. 

It is arguable that a city in adopting 
a redevelopment plan thereby amends 
its zoning ordinance for the redevel- 
opment area so that any construction 
or use in that area consistent with the 
redevelopment plan is not violative of 
the zoning ordinance. It is also argu- 
able that the city, when it enters a 
“Cooperation Agreement” with the 
local redevelopment agency in which 
it agrees to help accomplish the re- 
development plan, has thereby con- 
tracted to amend its zoning ordinances 
to conform to the redevelopment plan. 


so 
for 


The typical redevelopment plan and 
cooperation agreement, however, are 


drawn in very general terms and num- 
erous legal issues have yet to be re- 
solved their enforceability by 
either the parties or the beneficiaries. 
Until such issues have been clearly re- 
solved, private redevelopers will not 
be able to rely on these arguments 
to prove zoning compliance to mort- 
gagees and mortgage guarantors, and 
will prefer to require the redevelop- 
ment agency to secure rezoning in ac- 
cordance with the redevelopment plan. 
The model contract for use by the re- 
development agencies gives the rede- 
veloper the right to require this. Fur- 
ther, since the federal government in- 
tends to encourage better municipal 
planning as part of the national urban- 
renewal program, cities should be re- 
quired to modernize zoning provisions 
for all large-scale projects and not be 
permitted to avoid the issue for the 
rest of the city merely by excluding 
redevelopment areas from the general 
municipal zoning provisions. 


as to 


V. Conclusion 

The federal government has played 
a very active part in popularizing and 
encouraging land-control legislation by 
the cities since its early role in draft- 
ing the Standard State Zoning Enabl- 
ing Act. Today its “workable pro- 
gram” requirement is encouraging im- 
proved community planning, including 
the adoption of zoning ordinances in 
the few larger cities which lack them. 
The generalized requirement that the 
city have as part of its workable pro- 
gram a “Comprehensive Community 
Plan” including a zoning ordinance is 
not sufficiently exacting. Although the 
survey undertaken by the authors indi- 
cates that the problem of large-scale 
residential development has yet been 
troublesome in relatively few cities, 
the reason is that there have as yet 
been few such developments privately 
owned and located in the central city. 
A significant number of the planning 
and zoning officials in the cities which 
responded expressed concern as to the 
adequacy of their existing zoning ord- 
inances to cope with the growing num- 
ber of privately owned projects and, 
in particular, with the very large 
projects they expected to see built in 


urban-renewal areas. Several cities 
are presently preparing new zoning 
ordinances which will include some 


form of planned-development provision. 

It might be thought that the mod- 
ernized zoning ordinances with their 
more flexible bulk controls would 
eliminate the need for special planned- 
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development provisions. Even the 
newest ordinances, however, deal pri- 
marily with single-lot units, since most 
of the city is still so divided. Thus 
Denver and Pittsburgh, in their very 
modern ordinances, and San Franciso, 
in its proposed ordinance, still find it 
desirable to make special provisions for 
large-scale projects. There is a funda- 
mental reason for this: In older areas 
in which many buildings con- 
structed before the area was planned, 
zoning can only be the negative tool 
of a plan which has been conceived too 
late to dominate the development of 
the area. In this situation, zoning is 
used only as an expedient or as a 
corrective when damage has already 
occurred or may come about for lack 
of a plan. In redevelopment areas, or 
in other open areas for which the plan- 
ning precedes the construction, zoning 
can arise from and be integrated with 
the planning and many zoning goals 
can be achieved without the rigid rules 
needed when individual lots are sepa- 
rately owned and under no general 
planning control. 

There is increasing recognition that 
the concept of general welfare is broad 
enough to include a public interest in 
community appearance and that plan- 
ning laws can properly include beauty 
along with the traditional objectives 
of safety, health, and morals. Law 
cannot, of course, compel community 
beauty; it should not, on the other 
hand, produce ugliness. It is particu- 
larly important that the earlier rede- 
velopment projects be permitted to be 
made attractive enough to draw mid- 
dle-income families back to the cen- 
tral city. Adequate planned-develop- 
ment zoning provisions will help ac- 
complish this by permitting the plan- 
ners of these redevelopment projects 
to use the best of modern city-plan- 
ning concepts. 

APPENDIX 
Model Draft of a Planned- 
Development Zoning Provision 
VII. Conditional Uses. 

(a) Procedure to be Used 

(b) Review 

(c) Types of Conditional Uses. 

(i) Hospitals, schools, and public 
institutions in R-1 districts 
Gi) Animal clinics in C-1 and 
C-2 districts 
Automobile lots in C-1 
C-2 districts 
(iv) 
(v) 
(vi) 
(vii) Planned Developments. The 
authorization of a Planned Develop- 


were 


(iil) and 
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ment, as described herein, shall be sub- 
ject to the following additional condi- 
tions. Application shall be made to 
the Board of Zoning Appeals through 
the Planning Commission which may 
disapprove, recommend the develop- 
ment as submitted, or may modify, 
alter, adjust, or amend the plan before 
recommendation, and in recommend- 
ing it may propose the prescribing of 
other conditions as provided in (a). 
The report of the Planning Commission 
to the Board of Zoning Appeals shall 
be in writing and shall include a find- 
ing as to whether the proposed devel- 
opment is consistent with the master 
plan. The applicant may be required 
to dedicate land for street or park 
purposes and, by appropriate cove- 
nants, to restrict areas perpetually (or 
for the duration of the Planned De- 
velopment) as open space for common 
use. The development as authorized 
shall be subject to all conditions so 
imposed, and shall be excepted from 
other provisions of this ordinance only 
to the extent specified in the authoriza- 
tion. 

1. The application must be 
panied by an over-all development 
plan showing the use or uses, dimen- 
sions and locations of proposed streets, 
parks, playgrounds, school sites, and 
other open spaces, with such other per- 
tinent information as may be necessary 
to a determination that the contem- 
plated arrangement or use makes it 
desirable to apply regulations and re- 
quirements differing from those ordi- 
narily applicable under this ordinance. 
The applicant shall obtain written com- 
ments on the proposed development 
plan from the Postmaster, Fire Depart- 
ment, Health Department, Utility De- 
partment, Building Inspector, and 
Recreation Department and _ submit 
these with the application. 

2. The tract or parcel of land in- 
volved must be either in one owner- 
ship or the subject of an application 
filed jointly by the owners of all the 
property included (the holder of a 
written option to purchase land and a 
redeveloper under contract with the 
Redevelopment Agency to acquire land 
by purchase or shall for pur- 
poses of such application be deemed to 
be an owner of such land) or by any 
including the 
Redevelopment Agency of the City. It 
must constitute an area of at least two 
bounded on all sides by 
public open the 
boundary lines of less restrictive use 
districts. The application may include 
a proposed subsequent division of the 


accom- 


lease 


governmental agency 


acres or be 


streets, spaces, or 


tract or parcel of land involved into 
one or more separately owned and op- 
erated units. Such proposed subse- 
quent division, if approved along with 
the Planned Development, shall be 
permissible without further approval; 
otherwise, subsequent division of a 
Planned Development shall be _ per- 
mitted only upon application to the 
Board of Zoning Appeals through the 
Planning Commission as provided in 
this section. 

3. The proposed development must 
be designed to produce an environment 
of stable and desirable character not 
out of harmony with its surrounding 
neighborhood, and must provide stand- 
ards of open space and areas for park- 
ing adequate for the occupancy pro- 
posed. It must include provision for 
recreation areas to meet the needs of 
the anticipated population or as speci- 
fied in the master plan. 

4. A conditional use of this category 
may contain commercial and profes- 
sional uses as an integral part of a 
residential development; but such uses 
shall be planned and gauged primarily 
for the service and convenience of resi- 
dents and people working within, 
although not residents of, the Planned 
Development, and shall be authorized 
only to the extent that such uses are 
not available to the residents in reason- 
able proximity. 

5. Upon the abandonment of a par- 
ticular project authorized under this 
section or upon the expiration of three 
years from the authorization hereunder 
of a Planned Development which has 
not by then been completed (or com- 
menced and an extension of time for 
completion granted), the authorization 
shall expire and the land and the 
structures thereon may be used without 
such approval for any other lawful 
purpose permissible within the use, 
height, and area districts in which 
the Planned Development is located. 


TENNESSEE CITIES RECOGNIZING 
THEIR RESPONSIBILITIES IN 
SUBDIVISION IMPROVEMENTS 


Tennessee cities are recognizing that 


improvements large enough to serve 
areas beyond an immediate subdivision 
should be charged to the community- 
at-large. The extent of this participa- 
tion is shown by the fact that 20 cities 
(59 per cent of those replying to a 
questionnaire survey) paid all of the 
cost when a larger utility was installed 
to serve development outside the im- 
mediate subdivision; five cities (15 per 
cent of those replying) paid part of the 
additional cost. 
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